
MUTUAL CONFIDENTIAL DISCLOSURE AGREEMENT

This AGREEMENT is effective as of __________________ by and between _____________________, a corporation having a place of business at ______________________ (the “Contractor”), and ________________________________, a corporation having a place of business at ________________________________ (the “Company”).


The parties hereto agree as follows:

1. The Contractor and the Company each have an interest in exploring a possible business transaction or relationship ________________________________________________ (the “Transaction”).  In order to explore this relationship, it may be necessary for each party to disclose certain information which is either non-public, confidential or proprietary in nature Confidential Information (as hereinafter defined) to the other party.  As used in this Agreement, the term “Confidential Information” means all information, know-how, specifications, materials, models, plans, discoveries, trade secrets, records, data, business, marketing, manufacturing and financial records, operations and strategies, invention plans, distribution channels, and technical and product information, customer data, product services, information of the Disclosing Party’s subsidiaries and entities under its control and other communications (whether written or oral or presented, stored or maintained by electronic, magnetic or other means, media or devices) disclosed or provided to one party (the “Receiving Party”) by or on behalf of the other party (the “Disclosing Party”), or observed by Receiving Party concerning the Transaction and/or the Disclosing Party’s business and operations, together with all portions of analyses, compilations, notes, studies and other documents prepared by or for the benefit of the Receiving Party which contain or otherwise reflect any of the foregoing (such portions of such analyses, studies and other documents are referred to herein as the “Receiving Party’s Studies”). 

2. All Confidential Information received by Receiving Party from the Disclosing Party:  (a) shall be held in confidence by Receiving Party and shall not be disclosed to any third party for a period of three (3) years from the date of initial disclosure and (b) shall not be used by Receiving Party for any purpose other than in connection with the Transaction.

3. The obligations in Section 2 shall not apply to any information which (a) is already public or becomes available to the public through no breach of this Agreement by Receiving Party, (b) was in Receiving Party’s possession prior to receipt from Disclosing Party, provided Receiving Party can demonstrate such possession by written evidence and, if the source of such information was a third party, such source was free to disclose such information to Receiving Party, (c) is lawfully received independently from a third party who is not bound by an obligation of confidentiality owed to the Disclosing Party with respect to such information to Receiving Party, or (d) is independently developed by or on behalf of the Receiving Party without use of any Confidential Information.

4.  If compelled by a requirement of a government agency, a court, or by law or discovery to disclose any of the Disclosing Party’s Confidential Information, the Receiving Party promptly will notify the Disclosing Party in writing prior to making any disclosure in order to provide the Disclosing Party a reasonable opportunity to either waive any objection to such disclosure or request a remedy from the appropriate authority.  The Receiving Party will reasonably cooperate with the Disclosing Party in its efforts to obtain such a remedy.  If the Disclosing Party waives its objections or is unsuccessful in its request or fails to make such a request, the Receiving Party will furnish only that portion of the Confidential Information that is legally required.
5. Confidential Information disclosed to Receiving Party in connection with this Agreement shall remain the property of Disclosing Party at all times and, if in written or other tangible form, shall be returned to Disclosing Party upon its written request, together with all copies made thereof; provided, however, that: (a) the Receiving Party’s Studies shall either be destroyed or retained by the Receiving Party solely for archival purposes subject to the terms and conditions of this Agreement, and (b) one copy of written or other tangible Confidential Information may be kept by the Receiving Party in a secure location solely for the purpose of identifying the Confidential Information subject to this Agreement.

6. Receiving Party agrees that the Confidential Information disclosed to it by Disclosing Party shall be disclosed to only those employees of Receiving Party who have a need to know the information.  Receiving Party shall make such employees aware of the obligations of Receiving Party under this Agreement.  

7. Receiving Party hereby acknowledges that unauthorized disclosure or use of Confidential Information could cause significant and irreparable harm, which may be difficult to ascertain and that money damages would be inadequate compensation.  Accordingly, Receiving Party agrees that Disclosing Party shall have the right to seek and obtain immediate injunctive relief from breaches of this Agreement in addition to any other rights and remedies it may have from any court of competent jurisdiction, plus recovery of attorneys’ fees and court costs.

8. Nothing herein shall obligate Disclosing Party to disclose to Receiving Party any particular information.  Neither party has an obligation under this Agreement to purchase any service or item from the other party.  The parties hereto shall not be obligated to compensate each other for the use of any information disclosed under this Agreement for the purpose set forth in Section 1, except as may be otherwise provided in a written agreement between the parties.  

9. Each party acknowledges that the other party may (a) explore opportunities similar to the Transaction with other companies that may be competitors of the acknowledging party; or (b) be involved in the design, development, manufacture, distribution, sale, provision and/or marketing of products or services or in other activities which are competitive with or complementary to the acknowledging party’s products, services or activities.  Nothing agreed to herein shall prevent either party from such activities; provided, however, that any Confidential Information received under this Agreement may be used only for the purpose set forth in Section 1 and in no event shall be provided  to any of such companies.

10. Disclosure of any information under this Agreement shall not be construed as, directly or by implication, (a) granting any license under any Canadian or foreign patent, patent application or copyright, or any other intellectual proprietary rights, (b) creating any agency or partnership relationship between the parties, or (c) granting the right to use either party’s name, trade names, trademarks, service marks, logos or designs for any purpose, without the other party’s prior written permission.

11. The Disclosing Party represents and warrants that it has the right to disclose the information disclosed under this Agreement for the purpose set forth in Section 1.  Neither party makes any representation or warranty as to the accuracy or completeness of any information disclosed under this Agreement and will have no liability under this Agreement to Receiving Party with respect to such information.  

12. Notices given under this Agreement shall be in writing and delivered personally or by registered mail to each signatory at the addresses identified on page 1 of this Agreement unless changed by written notice.  . 

13. This Agreement constitutes the entire agreement and understanding between the parties with respect to the Confidential Information, and it supercedes all other prior written or oral agreements, representations, understandings relating to the subject matter of this Agreement.  This Agreement may be amended only by a written agreement duly executed by both parties.  This Agreement may not be assigned by Receiving Party without the prior written consent of Disclosing Party, shall be binding upon the parties and their successors and permitted assigns, and shall inure to the benefit of and shall be enforceable by the parties and their successors and permitted assigns.

14. No waiver of any term of this Agreement will be effective unless and until it is in writing and signed by both parties to the Agreement.  Failure by Disclosing Party in exercising any right, power or privilege under this Agreement shall not operate as a waiver thereof, nor will any single or partial exercise thereof preclude any other right or further exercise thereof or the exercise of any other right, power or privilege of Disclosing Party.

15. This Agreement shall be interpreted in accordance with the laws of the Province of Ontario, Canada applicable to contracts entered into and wholly to be performed within the Province of Ontario, Canada.

16. Each party assures the other that it does not intend to, and will not, export or re-export any technical information received under or within the purpose of this Agreement, including but not limited to Confidential Information, without compliance with all export control regulations applicable to the Disclosing Party.

17. This Agreement shall terminate three (3) years from the Effective Date, and upon termination, neither party shall thereafter have any obligation to the other party under this Agreement except that the obligations set forth in paragraph (2)(a) survive as provided therein.

IN WITNESS WHEREOF, the parties, by their duly authorized representatives, have hereby executed this Agreement as of the effective date set forth on page 1 of this Agreement.

[NAME]
[NAME]
By:_____________________


By:_______________________

Name: 
__________________  


Name:____________________

Title:_____________________


Title:______________________

Date:
____________________


Date:______________________
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